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locations, each crossing is considered a
single and complete project. However,
individual channels in a braided stream
or river, or individual arms of a large,
irregularly-shaped wetland or lake,
etc., are not separate waterbodies.

(j) Special aquatic sites means wet-
lands, mudflats, vegetated shallows,
coral reefs, riffle and pool complexes,
sanctuaries, and refuges as defined at
40 CFR 230.40 through 230.45.

§ 330.3 Activities occurring before cer-
tain dates.

The following activities were per-
mitted by NWPs issued on July 19, 1977,
and, unless the activities are modified,
they do not require further permitting:

(a) Discharges of dredged or fill ma-
terial into waters of the United States
outside the limits of navigable waters
of the United States that occurred be-
fore the phase-in dates which extended
Section 404 jurisdiction to all waters of
the United States. The phase-in dates
were: After July 25, 1975, discharges
into navigable waters of the United
States and adjacent wetlands; after
September 1, 1976, discharges into navi-
gable waters of the United States and
their primary tributaries, including ad-
jacent wetlands, and into natural
lakes, greater than 5 acres in surface
area; and after July 1, 1977, discharges
into all waters of the United States, in-
cluding wetlands. (section 404)

(b) Structures or work completed be-
fore December 18, 1968, or in
waterbodies over which the DE had not
asserted jurisdiction at the time the
activity occurred, provided in both in-
stances, there is no interference with
navigation. Activities completed shore-
ward of applicable Federal Harbor lines
before May 27, 1970 do not require spe-
cific authorization. (section 10)

§ 330.4 Conditions, limitations, and re-
strictions.

(a) General. A prospective permittee
must satisfy all terms and conditions
of an NWP for a valid authorization to
occur. Some conditions identify a
‘‘threshold’’ that, if met, requires addi-
tional procedures or provisions con-
tained in other paragraphs in this sec-
tion. It is important to remember that
the NWPs only authorize activities
from the perspective of the Corps regu-

latory authorities and that other Fed-
eral, state, and local permits, approv-
als, or authorizations may also be re-
quired.

(b) Further information. (1) DEs have
authority to determine if an activity
complies with the terms and conditions
of an NWP.

(2) NWPs do not obviate the need to
obtain other Federal, state, or local
permits, approvals, or authorizations
required by law.

(3) NWPs do not grant any property
rights or exclusive privileges.

(4) NWPs do not authorize any injury
to the property or rights of others.

(5) NWPs do not authorize inter-
ference with any existing or proposed
Federal project.

(c) State 401 water quality certification.
(1) State 401 water quality certification
pursuant to section 401 of the Clean
Water Act, or waiver thereof, is re-
quired prior to the issuance or reissu-
ance of NWPs authorizing activities
which may result in a discharge into
waters of the United States.

(2) If, prior to the issuance or reissu-
ance of such NWPs, a state issues a 401
water quality certification which in-
cludes special conditions, the division
engineer will make these special condi-
tions regional conditions of the NWP
for activities which may result in a dis-
charge into waters of United States in
that state, unless he determines that
such conditions do not comply with the
provisions of 33 CFR 325.4. In the latter
case, the conditioned 401 water quality
certification will be considered a denial
of the certification (see paragraph
(c)(3) of this section).

(3) If a state denies a required 401
water quality certification for an ac-
tivity otherwise meeting the terms and
conditions of a particular NWP, that
NWP’s authorization for all such ac-
tivities within that state is denied
without prejudice until the state issues
an individual 401 water quality certifi-
cation or waives its right to do so.
State denial of 401 water quality cer-
tification for any specific NWP affects
only those activities which may result
in a discharge. That NWP continues to
authorize activities which could not

VerDate 22-AUG-97 11:55 Sep 13, 1997 Jkt 174122 PO 00000 Frm 00464 Fmt 8010 Sfmt 8010 E:\CFR\174122.060 174122


		Superintendent of Documents
	2010-11-12T19:41:50-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




